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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS RECEIVED

CLERK’S ~

VOGUETYRE & RUBBER COMPANY, an)
Illinois corporation, ) JUN 202003

Petitioner, )
V ) PCBNo 96-10 STATE OF ILLINOIS

ILLINOIS ENVIRONMENTAL ) (USTAppeal) Pollution ControlBoarr~
PROTECTIONAGENCY, )

Respondent. )

MOTION FOR SUMMARY JUDGMENT

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency

(“Illinois EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounseland Special

AssistantAttorney General,and,pursuantto 35 Iii. Adm. Code 101.500, 101.508and

101.516,herebyrespectfullymoves the Illinois Pollution Control Board (“Board”) to

entersummaryjudgmentin favor of the Illinois EPA andagainstthe Petitioner,Vogue

Tyre andRubberCompany(“Vogue Tyre”), in that thereexisthereinno genuineissues

of materialfact, andthatthe Illinois EPA is entitled tojudgmentasamatterof law with

respectto the following grounds. In supportof saidmotion, theIllinois EPA statesas

follows:

I. STANDARD FOR ISSUANCEAND REVIEW

A motion for summary judgment should be granted where the pleadings,

depositions,admissionson file, and affidavits disclose no genuine issue as to any

material factandthe movingparty is entitled to judgmentasa matterof law. Dowd &

Dowd, Ltd. v. Gleason, 181 Ill.2d 460, 483, 693 N.E.2d 358, 370 (1998); Ozinga

TransportationServices v. Illinois EnvironmentalProtection Agency, PCB 00-188

(December20, 2001),p. 2.

1



The Board’s authorityto review a determinationby the Illinois EPA that plans

submittedto it arenotsubjectto regulationpursuantto theLeakingUndergroundStorage

Tank(“LUST”) Programarisesfrom Section57.7(c)(4)(D)of the Illinois Environmental

ProtectionAct (“Act”) (415 ILCS 5/57.7(c)(4)(D)). Section57.7(c)(4)(D)providesthat

suchan action is subjectto appealto the Board in accordancewith the proceduresof

Section40 of theAct (415ILCS 5/40).

II. THE ILLINOIS EPA IS ENTITLED TO SUMMARY JUDGMENT
BASED ON THE FACTS AND LAW

A. RelevantFacts

VogueTyre owneda facility at 4801 GolfRoadin Skokie, Cook County, Illinois

until July 7, 1995. Vogue Tyre kept two 10,000-gallongasolineundergroundstorage

tanks(“USTs”) on this facility~TheOffice ofthe StateFire Marshalassignednumber2-

021982to the facility. TheseUSTswere removedin 1986. VogueTyre’s Petitionfor

ReviewofJEPAFinalDecision,pp. 1-4.

On December7, 1994, VogueTyre reportedreleasesof gasolinefrom the 10,000

gallon USTsto theIllinois EmergencyManagementAgency(“IEMA”). IEMA assigned

the releasesIncident Number94-2751. Vogue Tyre begancorrective action and, in

December1994,submittedto theOSFManEligibility andDeductibilityApplication. On

February 1, 1995, the OSFM declaredthat since the two 10,000 gallon USTs were

removedpriorto September24, 1987,theywereineligible for reimbursementpursuantto

415 ILCS 5/57.9and430 ILCS 15/4. VogueTyre appealedtheOSFM’s decisionto the

Boardon March 6, 1995. On December5, 2002,theBoardfoundin favorof theOSFM.

On February26, 2003,VogueTyre appealedthat decisionto theIllinois AppellateCourt
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for theFirst District (VogueTyre & RubberCompanyv. OfficeoftheStateFireMarshal,

AppellateCourtNo. 03-0521).Thatcaseis still pending. VogueTyre’sPetition,pp.2-4.

VogueTyre alsosubmittednumerousreportsto theLeakingUndergroundStorage

TanksectionoftheIllinois EPA for review. TheIllinois EPAreceivedVogueTyre’s 20-

Day Report, 45-Day Report, Site Classification CompletionReport, and Corrective

Action Plan on April 3, 1995, VogueTyre’s CorrectiveAction CompletionReporton

May 2, 1995, and VogueTyre’s Site ClassificationWork PlanandBudgeton May 19,

1995. VogueTyre’s Petition,p. 3.

On June15, 1995,the Illinois EPA issueda letterdenyingVogueTyre’s reports,

stating that becausethe tanksat issuewere removedin the mid-i 980s,they were not

subjectto regulationandremediationby theIllinois EPA. TheIllinois EPA declaredthis

decisionfinal, andVogueTyrehasappealedto the’Board. VogueTyre’sPetition, p. 3.

B. No GenuineIssuesOf Material FactExist

The reportsdeniedby the Illinois EPA were relatedto the two 10,000gallon

USTs assignedIncidentNo. 94-2751.This is theonly incidentnumber,andthereforethe

only tanks, the Illinois EPA addressesin its denial letter. Consequently,no issue of

material fact exists regardingwhich tanksare the subjectof this case. Furthermore,

neitherparty conteststhat thesetwo tankswere removedin 1986, the sole fact upon

which the Illinois EPA basedits denial of VogueTyre’s reports. No genuineissuesof

materialfactthusexist.
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C. The Illinois EPA Is Entitled To Judgment As A Matter Of Law

ThereareseveralbasestheBoardcouldandshouldrely on in recognizingthat the

Illinois EPA’s decision to deny the reports in questionwas appropriategiven the

circumstancesandunderlyinglaw.

1. The Illinois EPA’s denialof VogueTyre’s reportsshould be upheldbecause
thetanksat issuewereremovedprior to thedatetheLUST programbecame
effective

The Illinois EPA lacks regulatory authority over Vogue Tyre’s 10,000-gallon

tanksbecausethe tankswereremovedprior to the effectivedateof the LUST program.

Whenastatuteinvolves“prior activity or a certaincourseofconduct.. . theapplicablelaw

is the statutein place at the time of tank removal.” Chuck and Dan’s Auto Servicev.

Illinois EnvironmentalProtectionAgency,PCB 92-203 (August 26, 1993). The only

relevantlaw is the one in placeat the time the conductactuallyoccurred,regardlessof

whetheror not the courseof conductwas discoveredor reportedafter the statuteor

amendmentbecameeffective. Id.

In Chuck and Dan’s, the Illinois EPA denied the Petitioner’s reimbursement

applicationfor certaincostsassociatedwith tank removal. ChuckandDan’s at 2. The

basisofthis denial wasthat thetankswerenot removedin responseto a release,aswas

requiredthroughtheadoptionofP.A. 87-323,an amendmentto Section22.i8(e)(i)(C)of

the LUST program. ~ at 7. On appealto the Boardby Petitioner,the Illinois EPA’s

denialwasoverturned. Id. TheBoard statedthat sincetheamendmentdid not become

effectiveuntil September6, 1991,andPetitioner’stankswereremovedon May 14, 1990,

the amendmentdid not applyto or governreimbursementfor theprevioustankremoval;

the applicablelaw wasinsteadthe one in placein 1990. Id. Also, sincePetitionerwas
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seekingreimbursementfor a prior courseof conduct,theBoarddeemedit irrelevantthat

Petitionersubmittedthe reimbursementapplicationto the Illinois EPA on February4,

1994, afterthe amendmentbecameeffective; this amendmentwas still inapplicableto

Petitioner’sactivity. j~

This sameconceptappliesto the Illinois EPA’s denial of VogueTyre’s reports.

Here, Vogue Tyre removedthe 10,000-gallontanks in 1986. Following the Board’s

decisionin Chuck andDan’s, the law governingthis removal is the statutethat was in

placeat the time of removal in that sameyear. The earliestversionof Illinois’s LUST

program,though,did notbecomeeffectiveuntil approximatelythreeyearslater,on July

28, 1989 throughthe adoptionof P.A. 86-125 § 1. As a result, the LUST law did not

apply at the time of removal and accordinglydid not apply at the time of the Illinois

EPA’s decisionto rejectVogueTyre’sreports.

Also similar to Chuck and Dan’s, it is irrelevantthat VogueTyre reportedthe

releaseto theIllinois EPA in 1994,aftertheLUST programbecameeffective,for Vogue

Tyre’s reportswerein regardto aprior courseof conduct,i.e. tankremovalandreleases

that occurredbeforeJuly 28, 1989. The LUST programthereforecannotbe applied to

Vogue Tyre’s tank removal,meaningthe Illinois EPA hasno regulatoryauthority to

requireremediationofreleasesfrom suchtanksor reviewrelatedreports. Lackingsuch

authority,the Illinois EPA’sdenialofVogueTyre’s reportswasvalid.

2. TheIllinois EPA’s denial of VogueTyre’s reportsshould beupheldbecause
tanksremovedprior to the effectivedateof the LUST programshouldnotbe
subjectto its regulationsasamatterofpublic policy

The LUST programshould not be appliedto the tanks removedin 1986 as a

matter of public policy. The tanks were not subjectto regulationunder the LUST
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programwhentheyleakedor whentheywere removed. They shouldnot be subjectto

regulationnow. In otherwords, if VogueTyre had discoveredthe releaseswhenthey

occurred,or evenup to threeyearsafter they occurred,the LUST programwould not

haveapplied. It shouldnot applynowsimply becauseVogueTyre happenedto find the

releasesaftertheLUST programtook effect. Publicpolicy thus favorstheIllinois EPA’s

denialof VogueTyre’s reports.

Further, to allow for the submissionof thesereports by Vogue Tyre would

effectively rewardthem for belatedconductandactivity in thattheywould potentiallybe

able to seek reimbursementfrom the UndergroundStorageTank Fund.’ To allow an

owneroroperatorthat would not havequalifiedfor eligibility underthe LUST program

due to removal of tanks prior to the effective date of the LUST program itself to

nonetheless“backdoor” themselvesinto eligibility by reportinga suspectedreleaseafter

the effective dateof the programsimply allows the owner or operatora benefit (i.e.,

reimbursementof costs) to which they were never entitled. The Illinois EPA has

recognizedthat its authority has limitations that must be respected,and similarly the

Board shouldmakeclear to thePetitionerthat anowneror operatorof anUST also has

certainlimitationsthat cannotbecircumvented.

3. The Illinois EPA’s denial of Vogue lyre’s reports should be upheld since
applyingtheLUST programwould constituteretroactivestatutoryapplication

The Illinois EPA cannot regulate Vogue Tyre’s 10,000-gallontanks because

doing so would constitute retroactive statutory application. Unless the legislature

As notedearlier, the Board’sdecisionto upholdOSFM’s determinationthat the two 10,000gallon tanks
were ineligible for reimbursementis currentlyunderreviewby theAppellateCourt. If theAppellateCourt
affirms the Board’sdecision,andif theBoardin this casereversesthe Illinois EPAanddeterminesthat the
reportsshouldhavebeenacceptedand.that the Illinois EPA doeshaveauthority over thereleases,then
VogueTyre would be obligatedto performremediationwithoutthepossthiity:of=reinthursement.
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indicateswhat thetemporalreachof astatuteshouldbe, it is up to thecourt to determine

whetherapplicationof thestatutewould havea “retroactiveimpact,i.e.,whetherit would

impair rights a party possessedwhen he acted, increasea party’s liability for past

conduct, or impose new duties with respect to transactionsalready completed.”

CommonwealthEdisonCo. v. Will CountyCollector,196 Ill.2d 27, 38, 749 N.E.2d964,

971 (2001). The mere fact that a statuteis appliedto conductpredatingthe statute’s

enactmentdoesnot necessarilymeanit hasretroactiveimpact. Id. at 39, 971. “Rather,

thecourtmustaskwhetherthenewprovisionattachesnewlegal consequencesto events

completedbeforeits enactment.”j4.~at 39, 972. If thecourt finds therewould in fact be

retroactiveimpact,thepresumptionis that the legislaturedid not intendthe statuteto be

appliedretroactively. ~ at38, 971.

Here, applicationof the LUST law to VogueTyre’s tank removalwould have

retroactiveimpact. If the LUST programwere applied,it would increaseVogueTyre’s

liability for past conduct, for Vogue lyre would be requiredto comply with LUST

standardsregardingcleanupof the previously removedtanksand would be subjectto

penaltyfor failure to do so. Applying LUST requirementswould also imposenewduties

on Voguelyre with respectto transactionsalreadycompleted. The 10,000-gallontanks

wereremovedbeforetheLUST programwentinto effect. Thereleasesoccurredprior to

the LUST programaswell, for theyhad to havehappenedprior to tank removal. The

tankremovallrelease“transaction”hadthereforebeencompleted.Yet, asjustmentioned,

Voguelyre would now acquire new duties,namelythe duty to remedyreleasesfrom

thosetanks in compliancewith LUST standards. Finally, the LUST programattaches

newlegal consequencesto eventscompletedbeforeits enactment.As just outlined,the
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eventsat issuein the case(removal andrelease)had alreadybeencompletedwhenthe

LUST program becameeffective. The LUST program would attach new legal

consequencesto theseeventsin that Vogue lyre would now be potentially subjectto

enforcementaction if it failed to comply with all LUST programprovisionsregarding

releaseremediation.

Application of the LUST programto Vogue lyre’s two 10,000-gallontanks

would thereforehave a retroactiveimpact. As a result, the Board must presumethe

GeneralAssembly did not intend the LUST law to be applied retroactively. Vogue

lyre’s 10,000-gallontanks are thereby not subject to regulation under the LUST

program,andtheIllinois EPA’s denialofreportsrelatedto thesetankswas legitimate.

III. CONCLUSION

Vogue lyre’s reportsarenot subjectto review by the Illinois EPA under the

LUST program. Theremovalof Voguelyre’s 10,000-gallontanksis subjectto the law

existingat thetime thetankswereremovedin 1986. TheLUST programdid not exist in

1986, but ratherbecameeffective threeyears afterwards. Cànsequently,the 1 0,OCO-

gallon tanks, aswell asany substancesreleasedfrom suchtanks, arenot subjectto the

LUST programor to Illinois EPA regulationin pursuanceof theLUST program. Along

with the legal guidelineset forth by the Boardin ChuckandDan’s,public policy favors

sucha conclusionas well. Furthermore,applicationof the LUST law would have a

retroactiveimpactandwould thereforeconstituteunenforceableretroactiveapplicationof

the statute. TheLUST program,then,cannotbe applied to the tanksat issue,meaning

theIllinois EPA’sdenialof Voguelyre’s reportswasappropriate.

8



For thereasonsstatedherein,theIllinois EPArespectfullyrequeststhattheBoard

affirm theIllinois EPA’s decisionto denyVogueTyre’s reports.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

AssistantCounsel
SpecialAssistantAttorney General

DanaVetterhoffer
Legal Intern
Division ofLegal Counsel
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:June10, 2003

This filing submittedon recycledpaper.
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CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify thaton June10, 2003,I servedtrueand

correctcopiesofaMOTION FOR SUMMARY JUDGMENT,by placingtrueandcorrectcopies

thereofin properly sealedandaddressedenvelopesandby depositingsaidsealedenvelopesin a

U.S. mail dropbox locatedwithin Springfield, Illinois, with sufficient First Classpostageaffixed

thereto,uponthefollowing namedpersons:

DorothyM. Gunn,Clerk BradleyP.Halloran,HearingOfficer
Illinois Pollution ControlBoard Illinois Pollution ControlBoard
JamesR. ThompsonCenter JamesR. ThompsonCenter
100 WestRandolphStreet 100 WestRandolphStreet
Suite11-500 Suite 11-500
Chicago,IL 60601 Chicago,IL 60601

DoloresAyala
Schuyler,Roche& Zwirner
OnePrudentialPlaza
Suite3800
130 EastRandolphStreet
Chicago,IL 60601

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Respondent

John.~Kim i:
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)


